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“Resolution Project” (Spring 2009, Hoover Institution, Stanford
Univ., Chairman: Kenneth Scott)

— Conference (Dec. 2009)
Pt. |: The danger of bailiouts and key principles of reform (Shultz)
Pt. Il: Systemic risk in theory and practice

Pt. lll: What financial firms can do (Distress-contingent convertible
bonds (Duffie); wind-down plan (Herring))

Pt. IV: Bankruptcy versus Resolution Authority (Expanding FDIC-
style Resolution (Kroener): Chapter 11F (Jackson): Analysis (Scott))

Conversation about Key Conclusions (Shultz & Taylor)
Appendix: The Financial Crisis




Shultz, Make Failure Tolerable (Chap.1)

e 20084 L [ @) Bailouts I “fuge amounts of
taxpayer dollars” & “heavy involvement of the
federal government ... in ... private sector” Z%7=

bL.
 “American people are clearly upset”

 “the people who created the problem should pay
a penalty instead of being bailed out by the
taxpayers”

- Bailouts [T HRRKRZIFED (REDRE)

e “How do we make failure tolerable?”
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— iR ERL. EFH L D E ZE F 4% (Federal Bankruptcy Code Chapter 7
[liquidation] & Chapter 11 [reorganization])
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Lehman Brothers DiZE

>7JO—h—F %%t (Lehman Brothers, Inc.) & SIPA @D F§i. ik
ST DD FE=5LIE Chapter 11

AlG. Bear Sterns
SERIBYIZ bailouts (¥ E . —RR{BEHER (TRESINT-)

ElRE =

Bailouts A\ ad hoc GHIMITITHh . BEROFMETHE. — (&
EENRESNTZ(ETIL-/N\TF—F)

VAT L L EETERER (Systemically Important Financial
Institutions; SIFIs) [ZDULNT , #5 all D BEHE LI F e AV 42 LY, Lehman
% Chapter 11 THIEMIEL-CLTERME#IIBIRSINT-(?)

< SIFIs ITDWTHFAI D FHex AE 9 1L TH. bank resolution
model 5 (Kroener) . bankruptcy model (Jackson) Y ? &EULVD B RE



Kroener, Expanding FDIC-Style

Resolution Authority, Chap.9

Bank resolutions model % SIFls [CEHLEE T A EXIRE

“Bank resolutions model has a number of advantages
compared to the bankruptcy model.” (p.181)

(1) speed of resolution € —> automatic stay in bankruptcy
(2) low administration cost (without judicial procedure)

(3) ownership & management placed in the hands of
experienced successors

(4) explicit consideration on whether the situation is _
systemic (BRITEDEHETE systemic risk DHDHNZERTE
g@%%ﬁb‘&’;w TNZEILHATELELVOEKREEE DN

(5) immediate decisions on the details of resolution



Kroener, Expanding FDIC-Style
Resolution Authority, Chap.9

Disadvantages of bankruptcy resolutions (p.182)
(1) less clear and predictable rules on creditor priorities

(2) political decision whether the situation is
“systemic”

(3) bias toward systemic risk

(4) timing uncertainties and very broad governmental
discretion

+ work less well in sudden liquidity failures

> IOLOHRANBHAHELTERIEY FlRmDIES5HIE
HEFEER




Kroener, Expanding FDIC-Style
Resolution Authority, Chap.9

“Trigger mechanism” — SIFls DIEFE N IE FEEFHEND F i

IR4T O FDICA T. systemic risk ZERE I 5= D F &
“anticipated adverse effects on the national or regional economy”
Supermajority vote of the FDIC and Fed
+ approval of the secretary of the Treasury after consultation with the President
N2

IRTE . BT AMRELTULVS GE: #&IZDodd-Frank Act TEIRT A &IZHB) Fin
l:l:J:‘E&ﬂJ'CL\é?ﬁ\ "adverse effects on the national or international economy”
BRI DN ITERAE (p.183)

Dodd jEE(F. ZOEH% “overall systemic risks to the entire economy” DiHFHE
[ZBRELLIELTLND,

B4 (Kroener) [£. HFEYBRIBLEEHIZLEWEOINKNERS (p.185) , Finak
J;_ffgl 29 5HE R, BFILEDFHRICESBEWNTTRRYIERFELTLED



Kroener, Expanding FDIC-Style
Resolution Authority, Chap.9

“Qualified financial contracts”(QFCs)
(TUNT4TEEDIZETSIL—IL

Chag er 11 Tl&. QFCs [ZH S FREFHN - HHEETENNEIESNTH
AE /uﬂtrﬁ HRIERITSNTLED (Lehman O Chapter 11 Fi
TlZ. 930,000 DT VINTA4TEEIOEFEFDSE. 700, oooh\ﬁer[f%l,f—
LU (Jackson (2010), p.250 n.34) ),
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> FDICEDF e NE(p.186),

X —f%(Z(Z. Chapter 11 D [FS5HFDIC @%%JLJ:UUEEEE automatic
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Kroener, Expanding FDIC-Style
Resolution Authority, Chap.9

=& (p.187)

z&:mlL. bankruptcy & bank resolution M &Y
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Bankruptcy JRI&. speed, expertise, sensible limit
on automatic stay *EHTA-HDIL—ILER
IRELTLVS

Bank resolution JkIE . FHeh @EE| I ZF L\bﬁ’bé
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=2 AL LT- Dodd-Frank Act [Z8 [T

5 SIFls DG FE AL I8 Ffi

2/3 majority votes of Fed Board + relevant authority (FDIC or SEC or
Federal Insurance Office)

Approval of secretary of the Treasury after consultation with
President

The Company is “in default or is in danger of default” and
alternative response “would have serious adverse effects on
financial stability in the United States.” [subject very expedited (24
hours) court review]

— FDIC (or SEC or Federal Insurance Office) appointed as receiver
(take over the Company) (Dodd-Frank sec.203)

FDIC borrowing entitled to priority

For any costs of FDIC not covered in the resolution =2 payment
made from Orderly Liquidation Fund through assessments imposed
on other systemically important institutions

Mandatory liquidation (Dodd-Frank sec.214)



Jackson, Chapter11F, Scott (2010)

Chap.11

SIFIs($H AU T EREEE— %) ITEE 9 5 KD I Fifw 4 Al
JL—JL ("Chapter 11F”) Z&%(T71=2Z T. SIFls DIFFEANIE$,; 584
1¢IJF$%J..‘C"5/\%7°—&\')I§E

HH:

(1) “Bankruptcy reorganization is, for the most part, as American
success story.”(p.217)

-- follows non bankruptcy rule (absolute priority)

-- sorts out financial failure (too much debt but a viable business)
from underlying failure

-- shifts ownership to a new group of residual claimants
-- through the certainty provided by decades of rules and case law

(2) BIEFHICLTRIToNSHHEF] — —system risk [ZXF L TE

LN FREAELY FFIFTNERMMEE R~ — SO T, #55l
JL—ILES (Té-_t’C*TFBh\_Iﬁu




Jackson, Chapter11F

Jackson MIEZE (p.224 ~)

SIFIs [CR5 T, & RutEREE — A% O ERIEI ZE F i L L T Chapter 11F
Z 28 (System risk [T DWW CBHIELGEEN C=IZE DA . SIFls
[Z Bﬂmbfﬁ%émé%mt'd’é P.226)

I (pp.220-223)
System risk [T DWW THEIL L= FE M40

THZE bank run LLFHZ, system risk ELVDOEOMNEDNIREHS
DHMEEH LU (Chrysler BN EfET S ETRENDEKENELDHD
(EJZ5@]$¥ﬁ@1‘%LE’]E%§UAE@F§ R TdHY. Chrysler D
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AN EZBESAIZLT= Chrysler 75\%-(479’\%’(%6)

System risk DMRIZCHHELTH, TNIFEZHETIEI M BELY




Jackson, Chapter11F

 Relevant government agency (FRB, FDIC, SEC —
one, not all) [CF D HILIERZ (T 5

o FHFHIZBEIEIEFRHEIC J:b&b\ﬁﬁﬁkfﬂd)/k
E’EL?’L*@'A(;" BEEFICKABIEFHEORBIL

1294 (p.227) CE:EFBLXEIC J:éﬁ'l}t

_%JLODEH_L(j: ﬁ lff(j:égknm&)b;haé;t
275> TULVS)

o LITIN EMDMFEMIE(Z{ES L T, Chapter 11F

[ZEAINSELVDE R (Dodd-Frank Act &1Fxt
HE R4, Skeel (2011), p.141)
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Jackson, Chapter11F
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§H 51 71= panel of special masters MEA M5,

5 i

=

HE ()18

(p.238)
BEFARZEFFIEIZCTHELNHEE

B SR

AEET S



Jackson, Chapter11F

e Relevant government agency [ZHFfHE~NDRE

S5#ZROD

o f=f2L. BBRIZIXEIERFIFTDOa O —
JLIZERT

e FDIC A B 59 5% TIX. FDIC 2 Rk AL IR
FHraEIHA[ge7ZPEY duplicate (FDIC AY B
8% A trustee [ 73%>EL\')_&7"'&M1’>1’L%>)
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Jackson, Chapter11F

e 120H Bl M Exclusivity period ({EFFHT=(TH

reorganization plan Zig i TEZHHEAM]) (XA
)

e Relevant government agency ¥ plan ZigH T

=AHENDET SH(p.238)



Jackson, Chapter11F

 Relevant government authority % DIP 771 7
VAN TES(p.239)

o FIEEERIZHEL, BEIEZFFD (Federal
Bankruptcy Code sec.364)




Jackson, Chapter11F

e Relevant government agency [Z& A {REE. DIP
finance. special masters EZ D AFVI[ZET

DE.

1[ZDLVT

e > Resolution authority system (f=&Z [£.
FDIC [Z&% Bank B 0IE) LRIC FE M D
XHEN S (p.241)
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Jackson, Chapterl1F
:Qualified Financial Contracts (QFCs) [ZDUL\T

e QFCsIZDLNTIZ.

o (1) R cash (F71=I& “cash-like” L EE) T
HDHIEE DH . automatic stay F D th D 1E| ZE
IL—ILDOERERNZEZITH

+ (2) #BDQFCs [2DWNTIF, BIEFIL—ILHZ
DFEFEAHSNS (pp.232-233)
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Chapter11F

:Qualified Financial Contracts (QFCs) [ZDUL\T

BITORIEZRIZEITS
(1) *Exrb**

SR4F59) D EE

5{3) Preference law (| ZE F{zBAR BRI T o= F %

HRIZEDOINZTEE
[X. ULvF 1t QFCs (2T
Lehman A D ERIIZ,

QFCs [ZX19 5458l (p.233)

(2) =_?SO facto 518 (Bl E F A R ZEBEL A

TE5)
LTIEA &
JP Morgan b‘ﬁ#‘f’l BEFKIE

[CHEWNEESRHULERESS0ERILEERLI-, > L

DB LY T AT

g3ESnT- (Jackson and

Skeel 2011, p.14) ., AIG |

& CDS [ZDULVTRKEDIERIE

1,\nﬁ2‘?LJ_’) (Jackson and Skeel 2011, p.15)



Jackson, Chapter11F

:Qualified Financial Contracts (QFCs) [ZDUL\T

“Itis important to note what these provisions do —and do not — for
QFCs.” (p.233)

QFCs DA M2T=ELTEEROHOENDZE

(1) Loan Z D DEFFE D FFEAM EIZE T S (Bankruptcy Code
sec.502(b))

(2) “Financial accommodation contracts” Z &8 AMGIEZ(THZ
EIXTEZLELY (Bankruptey Code sec.365(c))

X—ARBYIZIE, Chapter 11 Fifg Tl WAKRBEITDZRHIIZDULN
TIEEBM A (R E']&L’Cﬁi"’%%@E’)ﬁ‘?l%i‘i"ﬁ'éh‘ fEbR9 Hh
TROLHZENTESD ., TRt 5—?&%’]3’ 21K, ?l%"x"ﬁ’élk
h\fgf&b\dijfaﬁé(ﬁ'lftbt o X=) I”"f'JLﬁE’J'Cé’E =Rl
HIFOUWZAELY)

(3) $8%% (set-off) [& automatic stay [CEUIEH BN GF: —FFAYIC

Wi hétlfﬂﬁuéﬁﬂiﬁééhé) - DR &
BENRIE S22 & (roronoment) E8E F SR LY alalle



Jackson, Chapter11F

:Qualified Financial Contracts (QFCs) [ZDUL\T

Jackson M 1EZE (pp.234-235)
(1) cash FET1=I& “cash-like” 7L & E (BA TR A&
HE?)ZFHERICLEERSI (LAREREIGE)

> Automatic stay; ipso facto 518 ; preference law

M.

[ ER5Y

SEIEEDIL—ILIL., B RIEEFIEITICES

T going concern value MIIESIN S EXHCH

@), "Cash-like” assets [Z[& going-concern value
MELND T, FIEEDIL—ILH BRI LT LU




Jackson, Chapterl11F
- Qualified Financial Contracts (QFCs) [ZDULYT

Jackson MIRE(DDF)

(2) (1) A9+ D QFCs >RIEED IL—ILZEAH (3R1TD
QFCs IZTDWWT ORIV FRE S B L)

Y¢Jackson (X DIHE ., QFCs LR B, 2EfEFRSN.
BlEFGRREORME TERENITHONESGEZZ T
HEDITHH (p.235)

AR TIEA2DHFA (A H) [ZIEAER, DB %
FHIE, QFCs [COVTORFRINRIES (L, BlE
ED— L —ILITHEL BEANGIER T 50\ B
G OMTRODHCENTELHEELTWLVSEREHLNS
(Ayotte and Skeel (2010), p.496)




2% :Jackson and Skeel (2011)

ZM1%. Jackson & Skeel EMDHFEFH X T QFCs [ZDWWTEIFERIIZHRET
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Cash or “cash-like” T& B E (MAFF B SHLGEEXEZTLND) ZHRICZLT=
5| [ZDULNTIX. automatic stay O FAH i RS}
ZFRMDTIINTAT(ELZRTY NI, SEEXRRIZEFANGIEZ
T B RIRT BHERDS >

Master agreement TITHNTWLAHEEIIZDNVTIE, BB AIE—FELT
?|E§)i"(T%)ﬁ‘ﬂqzﬁ#'d—é?ﬁ\’é%&)ﬁ(T?f’bliﬁbﬁb\ (cherry picking [& T
gy \

Cf. Dodd-Frank Act [Z$ (75 QFCs D ALIE

1+ day £ TIC, BISRITHNMEIRT DD ERDH D CARICFHihAaLT:
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FDIC 2 A ALIE HY Chapter 118589
Bl EFfRhH ?

o —H%IZ. FDIC DIFFELIED IFSH Chapter 11 LY HHZE - L&l VH
4 (FDIC (2011); Kroener (2010))

i l.z?b\l./;;h/‘j: Cha ter 11 —C‘inru&) bhé1ﬁ*§%®$%ﬂ“@%§5‘%mu
9° FDIC @%*Efmfibfb\é_td)éﬁdﬂ fEELNSZEETES (Bliss
and Kaufman (2007), p.174)

o SITBMERTEGL ST NIL, FIZERAREICFHRSMERD, TR
HICIXEENEDIL—ILEERLTERT S Chapter 11 B F4ED [T
SMELLALWNELS R AIZE S, Jackson [FCD R AIZII>TEHY. Scott
A3 Shultz & Taylor [XZH(Z EEZL'CL\%)J:’)'C%%) (Scott (2010), pp.261-
262; Shultz and Taylor (2010), p.287) -

 “l'would regard the judicial procedure as much to be preferred over
agency discretion in disposing of assets and determining losses and in
allocating those loses to claimants in a predetermined and predictable
order of priority” (pp.261-262)

 “Solsay let’s write Chapter 11F into the law so that we have a credible
alternative to bailouts in practice.” (Shultz, p.287)
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(1) Lehman % Chapter 11 TUEBL-CENERIBHEDOERLGZO N ?
(2) FDIC DIFFELER[FSFELLV->TLNSD M ?
(3) System risk [ZXH L TEHDH ?
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Skeel DR A
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p.170))
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